UN TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASH NGTON, D. C. 20460

June 27, 1994
MEMORANDUM
SUBJECT: Acid Rain Conpliance/ Enforcenent Qui dance

FROM John B. Rasnic, Drector (Signature)
Manuf acturing, Energy, Transportation D vision
G fice of Conpliance

Kathie A. Stein (Signature)
A r Enforcenent D vision
G fice of Regul atory Enforcenent

TQ A r, Pesticides, and Toxi cs Managenent Division Drectors
Regions | and IV

Al r and Waste Managenent Division D rector
Region |1

Ar, Radiation, and Toxics D vision Drector
Region |11

Air and Radiation D vision Drector
Regi on V

Air, Pesticides, and Toxics D vision Drector
Regi on VI

Ar and Toxics Dvision Directors
Regions VI, M1, I X and X

The Stationary Source Conpliance Dvision (SSCD) and the Ar
Enf orcenent D vision (AED) have devel oped the Acid Rain
Conpl i ance and Enforcenent Qi dance docunent (Attachnent 1). This
docunent was devel oped with input fromthe Acid Rain D vision
(ARD) and the Regions. The purpose of the guidance is to assure
nati onal consistency in enforcing the acid rain program by
identifying functions and roles in the enforcenent process and
recomrendi ng m ni nrum enf orcenent actions to be taken for specific
violations. The guidance should be used along with the Agency
penalty policy and the Acid Rain Addendumto the February 7,
1992, Tinely and Appropriate Enforcenent Response to Significant
Air Pollution Violators (SVT&A Qui dance) in addressing violators
of the Acid Rain Regul ations. The addendumis included as
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Attachnent 2.

In addition, a conpliance and enforcenent workgroup has been
formed to coordi nate enforcenment approaches on a case-by-case
basis as violations occur. Mnthly conference calls are held to
di scuss the conpliance status of Phase | sources and the
appropriate enforcenent response(s) for any violations.

VW hope that these efforts will help in facilitating the
successful inplenmentation of the acid rain rules and focus the
conpl i ance and enforcenent resources where they will provide the
best results.

At t achnent s

cc: Regional Counsels
Acid Rain Enforcenent Work G oup Menbers



ATTACHVENT 1
AC D RAIN COWPLI ANCE/ ENFCRCEMENT GU DANCE

(This docunent is intended solely for the gui dance of governnent
personnel. It is not intended and cannot be relied upon to
create rights, substantive or procedural, enforceable by any part
inlitigation with the United States. The Agency reserves the
right to act at variance with this guide and change it at any
time without public notice.)

| NTRODUCTI ON

Title IV of the Qean Air Act Arendnents (the Act) of 1990
requires that the United States reduce em ssions of sul fur
dioxide (SO ,) and nitrogen oxides (NO ;) fromutility boilers by
10 mllion and 2 mllion tons respectively. The acid rain rul es

i npl enenting the major requirenents of Title IV were pronul gat ed
on January 11, 1993 and include the permt, nonitoring and

al | onance regul ations required by the Act. Inplenentation of the
acid rain regulations is a two-phase programinvol ving nmul tiple
deadl i nes dependi ng on the phase and rel ated rul es.

The inplenentati on and enforcenment process is a joint effort of
the O fice of Enforcenent and Conpliance Assurance (CECA), the
Acid Rain Division (ARD of the Ofice of Atnospheric Prograns,
EPA Regional Ofices (Regions), and state environnmental agencies
(States). To naintain the acid rain programis integrity, all
enforcing parties are expected to take a very aggressive approach
to inplementing and enforcing this program Any violations of the
acid rain programnust be addressed along with all known
violations of other air prograns. In addition, since nmany of the
potential acid rain violators are major sources, the violations
may qualify as Significant Violations.

Thi s gui dance docunent addresses enforcenent requirenents for the
Excess Em ssions rule, Continuous Em ssions Mnitoring System
(CEMB) rule, and Permt rule. This guidance docunent will be
amended in the future to add the enforcenent requirenents for the



NO, rul e. This gui dance document outlines responsibilities for

enf orcenent actions and provi des recomrended enf or cenent
responses. (Appendix 1 for the Excess Emssions rule, Appendix 2
for the CEMS rule, Appendix 3 for the Permt rule, and Appendi x 4
reserved for the NO , rule) for the specified violations. This
gui dance docunent shoul d be used in conjunction with the Acid
Rai n Addendumto the February 7, 1992 gui dance on Tinely and
Appropri ate Enforcenment Response to Significant Air Pollution
Violators (SV/ T&A Qui dance) and the Agency penalty policy
(Appendi x 5 presents an index of EPA penalty/enforcenent response
gui dances) to identify and address viol ations.

Al t hough this guidance generally identifies nost of the possible
acid rain regulation violations, it does not necessarily identify
all non-conpliance situations. Wien the Regions or ARD encounter
situations that may be violations of the rules but are not
specifically addressed in this gui dance docunent and cannot be
addressed usi ng Regional discretion, they should bring these
cases to the attention of CECA The Regional Ofices and CECA
wll be involved in the resolution of these cases. The
recomrended enf orcenent response for these cases wll be
descri bed and added to this gui dance docunent as part of
Appendi x 6, Suppl emental Enforcenent Actions.

RESPONSI Bl LI TI ES OF PARTI ES

The O fice of Enforcenment and Conpliance Assurance is responsible
for determning conpliance with accounting and reporting

provi sions of the Excess Em ssions and CEMS rules. The AED wil |
take the | ead on enforcenent actions involving provisions as
indicated in Appendices 1, 2, and 4, and will coordinate

enf orcenent responses against nmulti-Regional violators. CECA wi | |
al so provi de gui dance and assi stance to the Regi ons on
enforcenent-rel ated i ssues, coordi nate enforcenment actions wth
ARD and the Regions, provide |legal and technical support, help
prepare | egal packages, and coordi nate enforcenment actions with
the DQJ, when applicable. The CECA will review copies of al
admnistrative penalty orders, and the adm ni strative consent
agreenents filed by the Regions. The CECAw Il initiate a
coordi nat ed enforcenent response action against a utility with
violations at power plants located in different Regions. The CECA
wll work closely with the Regions and ARD on these actions.

The CECA will prepare materials for filing or for referral to

DQJ. The CECA will coordinate with the Regions, ARD and DQJ on
all civil judicial referrals. For Headquarters-led Admnistrative
Penalty Orders (APGs) and civil judicial referrals, CECA
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attorneys will fulfill the role of the Agency’ s attorneys,
preparing materials for filing or for referral to DQJ. The CECA s
Oimnal Investigation Division will investigate the
Headquarters-led cri mnal cases.

The Acid Rain Division is responsible for certain aspects of
programinpl enentation, particularly for admnistering the
accounting provisions of the rules, issuing permts, and
participating in oversight of certain reporting procedures. ARD
wll, in cooperation with CECA generally identify potentia
violations related to reporting requirenments, allowance accounts,
and al lowabl e emssion rates. Wthin 30 days of identifying
potential violations, ARDw Il notify the Regions and CECA and
provide all docunentation on these violations. ARD will also
prepare and provide to CECA and each applicable Region a sumary
of the unites’ Allowance Tracking System (ATS) account status no
|ater than 90 days after the end of any cal endar year. In
addition, within 90 days after the end of a cal endar year, ARD
will provide CECAwith a list of utilities that exclusively rely
on SO, allowances as a conpliance nmethod so this information can
be used as a targeting tool to hel p assess conpliance with other
regul ati ons.

The EPA Regional O fices are responsible for determning
conpliance with the program (except for the accounting and
reporting provisions of the Excess Em ssions and CEM5 rul es) and
providing information on the violators to CECA. The Regions will
take the | ead on enforcenent actions for violations as indicated
i n Appendi ces 1-4, except where national |l y-coordi nated

enf or cenent responses are appropriate agai nst mul ti-Regi onal
violators, in which case headquarters woul d have the | ead. Upon
receipt of permt applications, nonitoring, plans, notifications
of CEMs certifications, CEMb certification reports, and any
information (fromfield inspectors) on violations of CEMS
operation, naintenance, and calibration, the Regions wl|
identify violations and violators. Al violations nust be
appropriately addressed.

In addition, in Phase Il, the Region may consult EPA Headquarters
i f needed or when an approach to a particular situation has not
been devel oped in Phase | and listed in Appendi x 6 (Suppl enent al
Enforcenent Actions). In addition, the Regions wll use al
information provided by ARD on the status of the ATS account to
identify violators and initiate enforcenent actions. The Regions
wll notify AED about these actions.

The Regions will submt copies of all admnistrative penalty
orders, all signed consent agreenents and penalty justification
docunentation to the Air Enforcenent D vision (AED of CECA
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within 20 days of filing or entry to ensure a proper coordination
of the programis enforcenment. The Regions will refer civil
judicial actions to DQJ with copies to AED for revi ew and
approval .

The Regions nust assure that the regulated utilities are in
conpliance with other relevant regul atory air prograns and take
enforcenent actions on all known viol ations of these prograns
concurrently with enforcenent responses against the acid rain
rule violations. In addition, the Regions will enter al
Significant Violators (and the subsequent enforcenent actions)
into the Aeronetric Information and Retrieval System (A RS
followi ng the SV/ T&A Quidance. AIRS will be used as a tracking
systemfor violations and enforcenent responses. Acid rain

viol ations and enforcenent responses should be entered into the
systemusing the acid rain air program code.

Th State environmental agencies will actively assist the Regions
in any enforcenent actions in Phase | and Phase Il. In Phase Il
the Regions, at their discretion, nay defer some enforcenent
actions to the States if the States propose adequat e enforcenent
response pl anes.

Al parties involved in the inplenentation, conpliance, and
enf orcenment processes will direct inquiries about coordinating
acid rain conpliance and enforcenment requirenents with the
requi renents of the NSPS and SIP prograns to CECA

GOVPLI ANCE AND ENFORCEMENT RESPONSES

The Act provides EPA and its del egates broad authority to uncover
violations, return a violator to conpliance, and assess penalties
for violations. Section 114 of the Act delineates the Agency’s
authority to collect conpliance informati on. The Agency’s
authority to conpel conpliance and to assess penalties is set
forth in Section 113. Wiile Section 120 of the Act authorizes the
assessnent of nonconpliance penalties equal to the economc
benefit of nonconpliance, this authority provides |ess
flexibility than Section 113 renedies that confer the sane
benefits. For this reason, Section 120 has not seen frequent

use. Various conpliance and enforcenent response options

avail able to the enforcing agency (i.e. States, EPA Regions, or
EPA Headquarters) are discussed bel ow Because sel ection of the
appropriate enforcenent response option depends on the

ci rcunstances surrounding a particular event, this gui dance
describes the advantages and limtations of each form of

response.

The response options are presented here in order of ascendi ng
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stringency. The enforcing agency should sel ect a sanction
commensurate to the seriousness or nunber of the violations and
the recalcitrance of the violator. Please note that sel ection of
one enforcenent response does not foreclose the enforcing
agency’s ability to initiate another response using a different
enforcenment authority. Reliance on this gui dance shoul d not

repl ace exi sting case screening procedures.

Addressing Potential Violations

Because determ nations of conpliance with the acid rain
requirenents wll likely be founded on pervasive self-reporting
representative of the unit’s conpliance status, reported data
indicating a violation will alnost always be sufficient by itself
to support a finding of violation. On those rare occasi ons when
t he overseei ng agency deci des that additional nonitoring or
analysis is required to determne or confirmthe violation,
Section 114 of the Act permts collection of any rel evant
information that can be used to determne whether a person is in
violation of any provision of the Act. COverseei ng agencies
shoul d be mndful of the necessity of notifying sources of
violations at the earliest appropriate date.

Notification of discovered violations should not be del ayed while
t he agency investigates other potential violations (see

di scussion below). The followi ng three informati on gathering

t echni ques are perhaps nost useful.

| nf or mati on Request

Wen the overseei ng agency can precisely delineate the
information it needs to conplete its conpliance determnation, it
shoul d send the suspected violator a "Section 114 letter” (or
State equivalent) requiring the recipient to supply that
information by a specified deadline. In such circunstances,
surgical use of potentially very broad Section 114 authority
recovers the necessary information quickly and w thout placing
undue burden on either the enforcing agency or the regul ated
entity. A source’ s failure to provide the requested infornation
constitutes a separate enforceable violation

Site Inspection
Site inspections outside the normal inspection cycle should be

conduct ed when t he overseei ng agency cannot rely on infornation
submtted in response to a Section 114 letter to conplete its



conpl i ance determnation. G rcunstance in which a site inspection
m ght be appropriate include required stack tests or agency
review of records kept on site that are too vol umnous for the
source reasonably to copy and submt.

Adm ni strative Subpoena

Section 307(a) of the Act allows EPA to issue an admnistrative
subpoena requiring a person to appear, wth docunments as needed,
and gi ve testinony under oath. The purpose of the admnistrative
subpoena is to gather any information and docunents related to
the Act that EPA wi shes to receive froma person. The Agency need
not have evidence of a violation or have commenced an

adm ni strative proceeding before it uses this investigatory tool.
Adm ni strative subpoenas are simlar to those issued by courts,
but are issued by EPA under its own authority. The admnistrative
subpoena power could be very useful in the acid rain programto
get testinmony and docunents from desi gnated representatives.

Adm ni strative subpoenas should only be used prior to the filing
of ajudicial conplaint; after that tinme, a deposition is the
proper vehicle for obtaining testinony prior to trial. EPA nust
pay subpoenaed persons the same fees for tinme and m|l eage that
the federal court would pay in those circunstances. |If a person
fails to appear for an admni strati ve subpoena, the federa
district court can, follow ng application by the United States,
issue its own subpoena to the person or hold that person in

cont enpt .

Addr essing Viol ations

Onhce the overseei ng agency determnes that a violation occurred,
it should send notice of its findings to the violator. Fromthat
poi nt forward, the enforcing agency has two goals: to return the
violator to conpliance; and to recover a penalty that renoves the
violator’s economc benefit of nonconpliance and serves as a
credible deterrent to future violations. The Act provides a
nunber of options for each seep of this process.

Fi nding of Violation

There are several reasons why the overseei ng agency should notify
the source of a unit’s violations. First, Section 113(a) of the
Act requires that the Admnistrator or his/her delegatee notify a
source that it has been found in violation of a SIP, or permt
requi renent at |east 30 days before initiating and enforcement
action in either the admnistrative or a judicial forum The
SVIT&A Qui dance dictates that SIP and NSPS viol ati ons by naj or
sources nust be addressed by either a Notice of Violation (SIP



violations) or a Finding of Violation (non-SIP violations) by day
45. For the purpose of the non-permt acid rain program
violations, the use of an FOV is appropri ate.

Notifying the source of its violations also shifts the burden of
proof for penalty purposes, allow ng EPA to assert that the
source of violations continue until the source can denonstrate
that it has achieved conpliance. In addition, notifying the
source nmay alert it to the violations of which it was unaware and
allow the source to initiate conpliance efforts at the earliest
possi bl e date.

Whenever a violation is plain on the face of a source’ s report
(i.e. required data is mssing), the enforcing agency shoul d
issue the FOV. Additional information relating to other

potential violations can be requested under Section 114 authority
a part of the FOV. Issuance of the FOV/ is a recomended
increnental step prerequisite to an adequate enforcenent

response, and shoul d not be considered the goal of the Agency’s
enf orcenent process. Follow ng the issuance of the FOV, the

enf or cenent process shoul d proceed unless information gat her ed
after the issuance of the FOV indicates either that the Agency

| acks sufficient evidence of violation to support further action
or that no further action is warranted.

Field Ctation

Section 113(d)(3) of the Act gives EPA authority to issue field
citations (FC) assessing penalties not to exceed $5, 000 per
violation par day. Wiile regul ati ons and gui dance i npl enenti ng
this authority are not yet in place, field citations wll nost
likely be used to address mnor violations that are few in nunber
and which can be easily detected, readily proved, and sinply
corrected. Were a source has nunmerous mnor violations or a
prior history of simlar violations suggesting carel ess disregard
for the regul ations, the Agency should rely on the nore stringent
enf orcenent renedi es di scussed bel ow

Adm ni strative Conpliance O der

Section 113(a) authorizes the overseeing agency to order a
violator to return to conpliance as expeditiously as possibl e,

but in no event |onger than one year after the date the order was
i ssued. Such orders shoul d al ways specify the date by which
conpl i ance nust be achi eved and shoul d, where applicable, include
verifiable interimm]lestones. A source’s failure to conply with



an admni strative conpliance order (ACO is a separate
enforceabl e viol ati on. |Issuance of an ACOis appropriate where
the actions necessary to achi eve conpliance are straightforward,
clearly can be conpleted in | ess than one year, and the agency
bel i eves that the source will performthe required actions. An
inmportant limtation of the admnistrative conpliance order is
that it cannot assess a penalty.

Adm ni strative Penalty O der

Adm ni strative penalty orders (APOs) under Section 113(d) are
the flip side of ACOs. By means of an APQ the overseei ng agency
can assess a penalty, but cannot order conpliance. Because APO s
and ACO s conpl ement one another, they are often issued in
tandem A source’s failure to pay the assessed penalty is a
separ at e enforceabl e viol ati on.

The Act limts EPA's use of APOs in two inportant respects. The
Agency cannot use an APOto address violations that occurred nore
t han one year before filing, or to address violations for which
the penalty (calculated in accordance with the dean Air Act
Stationary Source AQvil Penalty Policy) exceeds $200,000. Wile
both of these |limtations can be waived by joint agreenent of the
Admni strator and the Attorney General, the limtations remain in
place at this witing. Counts which relate to violations nore
than twel ve nonths ol d shoul d not be severed to allow i ssuance of
an APO Likew se, counts should not be dropped sinply to bring

t he penalty assessnent bel ow $200, 000. EPA interprets the
l[imtations to apply to all viable counts which are known at the
time of filing. Not all cases with penalty anmounts |ess than
$200, 000 and with violations less than 12 nonths old are
appropriate for admnistrative enforcenent. Please consult

M chael Al ushin and John Rasnic’s Qctober 29, 1991 nenor andum
titled “Quii dance on Choosing the Appropriate Forumin Qean Ar
Act Gvil Enforcenent Actions” for a discussion of factors, such
as evidence of multiple or repeat violations, a need for court-
supervised injunctive relief, the necessity of extensive post-
filing discovery, and the existence of new | egal issues, the
presence of which indicate that a case should be brought in the
judicial, rather than admnistrative, forum

Cvil Judicial Actions

Section 113(b) of the Act authorizes civil actions seeking
tenporary or pernanent injunctions and penalties of up to $25, 000
per day for each violation. Any enforcenent action involving
violations nore than one year old, seeking a penalty in excess of
$200, 000 (where these limtations have not been waived) or
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necessitating inposition of a conpliance schedul e requiring nore
than one year of activity on the part of the defendant, nust be
filed as a civil action in accordance with Section 113(b) because
the relief sought exceeds the authorities of Sections 113(a) and
(d). The civil judicial (CJ) forumis appropriate when the
Agency believes it will need the court’s injunctive, discovery,
or contenpt authorities, and when the case presents precedenti al

| egal issues. Cases involving conplex conpliance issues are al so
better suited to a judicial action as a conpliance plan resol ving
t hese i ssues can be negotiated as part of the consent decree
resolving the action, and will then be enforceable by the court.

Crimnal Sanctions

Section 113(c) authorizes assessnent of crimnal sanctions

agai nst any person (including a corporation or utility) who
know ngly violates a requirenent or prohibition of Title IV.
Oimnal sanctions may also apply if the violator know ngly
provides false infornation to the United States. Suspected
crimnal activity should be reported either to the Regi onal
office of the Oimmnal Investigation D vision or Regiona

G imnal Enforcenent Counsel. A separate civil action to addres
civil violations may be pursued in the judicial or admnistrative
forumif imrediate action is required to mtigate substanti al
danger to human health or the environnment or other specified

ci rcunst ances (see Procedures for Requesting and (btaining
Approval of Parallel Proceedings, June 15, 1989).

Contractor Listing

Section 306 of the Act mandates that no federal agency nay enter
into a contract with a person who is convicted of a crimnal
violation of the Act which would require performance at the
facility where the violations occurred until such time as the
Admnistrator certifies that the violations giving rise to the
convi ction have ceased. The Admnistrator may extend the
prohibition to other facilities owed and operated by the

convi cted person. Regul ations appearing at 40 CF. R Part 15 also
provide the Admnistrator authority to prohibit contracts wth
persons in continuing civil violation of the Act. Such |isting,
whet her nmandatory or discretionary, can be a powerful tool for

| everagi ng conpliance froma recalcitrant violator

VI OLATI ONS/ EPA RESPONSE

This section presents a brief description of violations under
Parts 77, 75, and 72. For each rule, the violations are
ranked according to their inportance to the acid rain program
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For instance, the two nost significant violations of the CEMS
rule are nonitor installation and data reporting. In the Excess
Emssion rule, the nost inportant violations are related to

al | onance hol di ng and the paynment of penalties for excess

em ssions requirenments and al | onance hol di ng.

The specific enforcenment response applicable for each of the
categories are presented in Appendi ces 1-3. The enf orcenent
responses listed reflect the recomrended m ni num response w thin
each category of violation depending on the violation's
significance. According to the recommended enforcenent

responses, the nost inportant violations may require an APO as a
mnimum An NOV (or FOV for non-permt violations) shoul d precede
such an APO It is expected that any enforcenent action (except
the Field GQtation) involving a penalty wll be acconpanied by an
AQQO

The enforcenment responses provide the enforcenent authorities
with sone flexibility. For certain mnor violations, the Region
may deci de not to pursue the enforcenent action after issuing a
FOv if a subsequent investigation reveals that further action is
not warranted.

The enforcenment agency shoul d undertake any one or all of the
listed applicable actions, as appropriate, along with actions in
response to known viol ations of other air prograns.

Since the enforcenment staff is famliar with nost of the

enf orcenent policies (Appendix 5), this guidance does not address
any details of these policies. A specific guidance on field
citations wll be issued upon promulgation of the rule and w ||
be added to Appendi x 5.

Excess Em ssions Rul e

The followng is a general description of possible violations
under the provisions of the acid rain rule Part 77 - Excess

Em ssions. Three categories of potential violations are outlined
bel ow. Appendi x 1 presents the specific m ni num enf or cenment
vehi cl es appropriate for the violations of the rule.

Deductions versus O fsets
The designated representative (DR) nust hol d enough al | owances in
t he appropriate conpliance subaccount to cover the deductions to

be nmade in accordance with paragraph (a) or paragraph (c) of
section 77.5. An APOis a mninmumlevel enforcenment response.
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Penal ti es for Excess Em ssions

The owner or operator nust pay to the Admnistrator w thin 60
days an excess em ssions penalty, as cal cul ated under paragraph
(b) of section 77.6. In all instances when the owner or operator
fails to pay the penalty w thout demand, the EPA shall either

i ssue an APO or take judicial action.

O fset Plans for SO,

The excess em ssion provisions of the Rule require the designated
representative for the unit to submt to the Admnistrator a
conpl ete proposed of fset plan to offset excess em ssions of

sul fur dioxide. The offset plan shall be submtted no |ater than
60 days after the end of any cal endar year during which excess
em ssions of sul fur dioxide occurred. Each day after the 60 day
deadl ine that the designated representative fails to submt a
conpl ete proposed of fset plan shall be a separate viol ation of
this part. The m ni num enforcenment response is an APQ

CEMS RUl e

The followng is a general description of violations under the
provisions of the acid rain rule Part 75 Continuous Em ssion
Monitoring. Five categories of potential violations are outlined
bel ow. Appendi x 2 presents the specific m ni num enf or cenent
response appropriate for the violations in each of the four

cat egori es.

Moni tori ng

The nonitoring provisions of the Rule require the owner or
operator of the affected facility to neasure opacity, SO 2, NO,
and QO, emssions for each affected unit by installing a CEMS or
approved alternative nonitoring systemalong with the data

acqui sition and handling system (DAHS) before the conpliance
deadl i ne. A m ni num enforcenent response for the violation of

this requirenent is an APQ

Reporting

The reporting provisions of the Rule require the designated
representative to submt all certification or recertification
notifications, certification or recertification applications,
nmonitoring plans, petitions for alternative nonitoring systens,
notifications, electronic quarterly reports, and ot her

communi cations required by 40 CFR Part 75 to the Admnistrator.
Copi es of the above requirenents nust be submtted to the
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appropriate Regional Ofice of the U S Environnental Protection
Agency and appropriate State or local air pollution contro
agency.

A mni num sui tabl e enforcenent response in this violation
category is an APOfor failure to submt quarterly electronic
reports and a Field Gtation for all other violations.

Qper ati on and Mi nt enance

The operation and mai nt enance provisions of the Rule require the
owner or operator of an affected unit to certify, operate,
calibrate, and maintain each CEM5 used under the acid rain
programaccording to the quality assurance and quality control
procedures in 40 CFR Part 75, Appendi x B. The owner or oper at or
also is required to ensure that all calibration gases used to
quality assure the operation of the instrunentation required by
40 CFR Part 75 neets the definition in section 72.2 of this
chapter.

The owner or operator nust use the appropriate reference test
nmet hods included in 40 CFR Part 60, Appendi x A to conduct
monitoring systemtests for certification or recertification of
CEMB and quality assurance and quality control procedures.
Additionally, if an out-of-control period occurs to a nonitor or
CEMB, the owner or operator nust take corrective action and
repeat the test applicable to the “out-of-control paraneter" as
described in 40 CFR Part 75, Appendi x B.

In all cases where there is a violation, the Region shall issue a
Field Gtation as a mni num

M ssi ng Data Procedures

Wen the data for an affected unit has not been neasured and
recorded, the Rule requires the owner or operator to provide
substitute data according to the mssing data procedures in 40
CFR Part 75.

In all cases where there is a violation, the enforcing agency
shall at least issue a Field Gtation

Recor dkeepi ng
The recor dkeepi ng provisions of the Rule require the owner or
operator to maintain for each affected unit a file of al

measurenents, data, reports, and other information required by 40
CFR Part 75 at the source in a formsuitable for inspection for
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at least three (3) years fromthe date of each record. Conpliance
determnations are nade on the basis of a review of the records
at the production facility or conmpany headquarters.

The owner or operator nust al so prepare and maintain a nonitoring
pl an, and update the nonitoring plan whenever a change has been
made to either the certified CEMS or continuous opacity

nmoni toring systemincluding the DAHS or in the flue gas handling
systemthat requires recertification

Ceneral |y, recordkeeping violations will be addressed through the
use of a Field Gtation, as a mninmum issued by the Region with
responsibility for the plant. In instances where the inspector
cannot verify the information in the quarterly report, or the
conpany has changed its recordkeepi ng procedures w thout
informng EPA, the Region will take enforcenent action after
consultation with CECA and in accordance with this gui dance

Permt Rule

The followng is a general description of possible violations
under the provisions of the acid rain rule Part 72 Permts and

m ni num penal ties for these violations. Five categories of
potential violations are outlined bel ow Appendi x 3 sumrari zes
the discussion that follows. Unless otherw se stated, actions
are pursued by the Regions (or States in Phase Il, if the Regi ons
del egate the responsibility).

Emssion Limts

For this category of violations the mni num acceptabl e
enforcenent action will be an APQ but depending on the

ci rcunst ances and past record, a nore serious enforcenent action
(AJ, crimnal) nmay be appropriate. Additionally, for the failure
to neet the required SO , reduction, allowances will be deducted
(based on the formula in section 72.42(f)(1)(i)(B) fromthe
unit’ s conpliance subaccount for the year of the violation.

Permt Requirenents

This category contains requirenments for retired units and general
permt requirenents. |If a DR does not follow the procedures as
required by the rule for permt nodifications, application of
fast-track nodifications or admnistrative permt anmendnents,
then the permtting authority will first send a letter to the DR
requesting further information. If the DR does not respond to the
letter, then the request will be denied. For violations other

t han recordkeepi ng or procedural violations an ACO, APQ or CJ
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(preceded by an NOV) may be needed.
Desi gnated Representati ve

This category of potential violations deals primarily with the
certification statenents and conplete permt application

subm ssions required of the DR Were the required subm ssi ons
are inconplete on the deadline (e.g., not signed by the DR, ARD
should send a letter to the DR requesting that the submtted
docunent be conpl eted and resubmtted within 30 days. |If the
requested information is not resubmtted, ARD will deny the acid
rain permt application or affected portion of the permt
application, and notify CECA and the applicable Region for an
appropriate enforcenent response.

I n cases where a source has nore than one DR, or does not have a
common DR as required under a Phase |l repowering extension plan
until the existing unit is permanently retired under the plan,

t he enforcenment response nay range froman ACO APO (preceded by
an NOV) to CJ depending on the circunstances of the violation and
past record of the DR

Requi red Met hods, Conditions, and Procedures

If a unit does not nmeet the conditions to be considered in a
reduced utilization plan, then the request will he denied by ARD
If a source does not properly activate or termnate a conpliance
option, then the activation or termnation nay be deni ed. For

i nproper termnation of a repowering plan, the enforcenent
response should range froman FC through ACO, APO to CJ dependi ng
on the circunstances of the violation and past record of the DR
For the other violations in this category, the enforcenent
response nmay range froman ACO APQO to CJ.

| nconpl et e Subm ssi ons/ Subm ssi on Deadl i ne

The Rul e requires conpl ete subm ssion of information as specified
in the various subparts. |If, for exanple, a conpliance plan is
not conplete as specified, a letter should be sent to the DR
requesting any additional information necessary (see section
72.61). The DR shall submt the additional information wthin 30
days, or request an extension for submtting the information. I|f
the DR does not respond wi thin 30 days, and an extension for
subm ssion is not granted, that conpliance plan option of the
acid rain permt application will be disapproved. The sane is
true for the whole acid rain permt application. If the general
application is not conplete, and the DR does not respond to a
request for additional information, then the entire acid rain
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permt nmay be denied. If the source operates a unit without the
proper permt or permt application, then the enforcenent
response may range froman ACO, APOto CIJ.

For reporting violations listed in this category, the mni num
enforcenent response is a Field Gtation.

For permt applications, conpliance options, dispatch system
identifications, retired unit exenptions, and repowering pl ans,
the rule requires that subm ssions be made by certain deadlines.
If a submssion is nmade prior to the deadline, but is not

conpl ete, then the procedure nmentioned in the I nconplete

Subm ssion section will be followed. If a subm ssion of the
required information is not nmade by the deadline, the request may
be deni ed and the enforcenent response ranges froman ACO APOto
CJ.

For new or retired units that are no | onger exenpted, or for the
commencenent of operation, renoval fromoperation, or

decision to termnate repowering extension plans, failure to neet
the submssion deadline will result in an ACO APOto CJ.
NO_Rule (to be added)

APPENDI X 1: AC D RAI N COVPLI ANCE/ ENFORCEMENT RESPONSE- - EXCESS
EM SSIONS RULE (See original for this table)

APPENDI X 2: ACI D RAIN COWPLI ANCE/ ENFCRCEMENT RESPONSE- - CEMS RULE
(See original for this table)

APPENDI X 3: AC D RAIN COVPLI ANCE/ ENFORCEMENT RESPONSE- - PERM T
RULE (See original for this table)

APPENDI X 4: ACID RAIN NO, RULE (To be added)
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APPENDI X 5: EPA ENFCRCEMENT QU DANCE DOCUMENTS
| ndex of Quidances Relevant to Initiation of Enforcenent Actions

| N THE GENERAL ENFORCEMENT PQALI CY COVPEND UM

REFERRAL PROCESS

Menor andum of Under st andi ng Bet ween DQJ and EPA (G 3)

Policy on Invoking Section 9 of the DQJ/ EPA Menor andum of Under st andi ng ( GV 63)
Draft DQJ/ EPA Litigation Procedures (GM 8)

Process for Conducting Pre-Referral Settlement Negotiations on Gvil Enforcenent Cases
(G 73)

Model Litigation Report Qutline and Qui dance (Gu 48)

General Qperating Procedures for EPA's Gvil Enforcenent Program (Gv 12)

| npl emrenting Nationally Managed or Coordi nated Enforcenent Actions (Gv 35)

Headquarters Review and Tracking of Gvil Referrals (GV 26)

Expansion of Direct Referral of Cases to DQJ (GV 69)

| npl enentation of Direct Referral for GQvil Cases (Gu 18)

DQJ Procedure for Returning Certain Unfiled Cases to EPA for Further Processing (G 78)

Hol d Action Requests (QGv 90)
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PENALTI ES

Policy on Qvil Penalties (G 21)

A Franmework for Statute-Specific Approaches to Penalty Assessnents (QGw 22)

Docunenting Penalty Cal cul ati ons and Justifications in WPA Enforcenent Actions (QGw 88)
Remttance of Fines and Gvil Penalties (Qwv 38)

Qui dance for Calcul ating the Econom c Benefit of Nonconpliance for a civil Penalty
Assessnent (Gwv 33)

Dvision of Penalties with State and Local Governnents ( Qv 45)
Qui dance on Determning a Violator’s Ability to Pay a GQvil Penalty (GV56)
Policy on the Use of Suppl emental Enforcenment Projects in EPA Settlenents (GQW77)

Qui dance on Cal cul ating After Tax Net Present val ue of
Alternative Paynents (Gw51)

Use of Stipulated Penalties in EPA Settlenment Agreenents (Gu75)

Procedures for Assessing Stipul ated Penalties (au 67}

CONTRACTOR LI STI NG

| npl enentati on of Mandatory Contractor Listing (Gw32)

Qui dance on Inplenmenting the D scretionary Contractor Listing Program (Gwv 53)

SETTLEMENTS
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Formof Settlement in Gvil Judicial Cases (Gw42)

Qui dance on the Use of Alternative D spute Resolution in EPA Enforcenent Cases (QGM 62)
Enf orcenent Settl ement Negotiations (Gu 52)

Mil ti Media Settlenments of Enforcenent Cases (Gv 80)

InterimPolicy on the Inclusion of Pollution Prevention and Recycling Provision in
Enf orcenent Settlenments (GM 52)

Final EPA Policy on the Inclusion of Environnmental Auditing Provisions in Enforcenent
Settlenments (G 52)

Qui dance for Drafting Judicial Consent Decrees (GwW 17)

Procedures for Mdifying Judicial Consent Decrees (Gw 68)
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APPENDI X 6: ACI D RAI N SUPPLEMENTAL ENFCRCEMENT RESPONSES
PARALLEL PROCESSI NG
Revi sed EPA Qui dance for Parallel Proceedings (Gw83)
Procedures for Requesting and btai ning Approval of Parallel Proceedi ngs (G 82)

Suppl enent to Paral |l el Proceedi ngs Qui dance and Procedures for Requesting and (btaini ng
Approval of Parallel Proceedings (Gv 84)

Al r-Specific Docunents

Tinmely and Appropriate Enforcenment Response to Significant Air Pollution Violators - John
Seitz and Robert Van Heuvel en, February 7, 1992.

Qui dance on Choosing the Appropriate Forumin Gean Air Act Gvil Enforcement Actions -
M chael S. A ushin and John Rasnic, Cctober 29, 1991

Aean Air Act Stationary Sources Gvil Penalty Policy - WIlliam G Rosenburg and Edward E
Rei ch, Cctober 25, 1991
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ATTACHVENT 2

AC D RAI N ADDENDUM TO THE TI MELY AND APPRCPR ATE ENFORCEMENT RESPONSE TO Sl GNI FI CANT Al R
PCLLUTI ON VI OLATCRS

. SCCPE AND GU DANCE APPLI CABI LI TY

This guidance is an addendumto the " Tinely and Appropriate Enforcenent Response to
Significant Air Pollution Miolators ", issued on February 7, 1992 and is applicable to
violators of the Acid Rain Program (40 CFR Parts 72, 75, and 77). This gui dance | ays out
the definition of “significant violator” for the Acid Rain Program since sources covered

by the Acid Rain Programwere not included in the definition of “significant violator” in
the February 7, 1992 gui dance. For areas not covered in this addendum (i.e., tinelines for
enforcenent actions, etc.), refer tothe * Tinely and Appropriate Enforcenent Response to

Significant Air Pollution Violators. i

The Acid Rain addendumis an initial step toward defining a significant violator of the
acid rain program It is expected that the addendumwi Il be nodified in future years to
reflect experiences in the inplenentation and evol ution of the acid rain program

I'l. SIGNFI CANT VI CLATOR (SV) DEFI N TI ON

Agenci es shall deema source to be a SVif it is a “Major” source (as defined by the CAAA
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and it violates one or nore of the follow ng requirenents:

A install, certify, operate and nmaintain required CEMS COVS system (includi ng DAHS) or
approved alternative, 40 CFR 875.10 (a) & (b);

B. have an Acid Rain Permt, 872.9(a)(2)(ii);

C. hold allowances, as of the allowance transfer deadline, in the unit’s conpliance
subaccount, not less than the total annual em ssions of sul fur dioxide for the previous
cal endar year fromthe unit 872.9(c)(1)(i);

D. submt a conpl ete proposed offset plan, 877.3;

E. submt electronic quarterly reports to the admnistrator, 875.64;

F. for units governed by a Phase | extension plan, denonstrate at |east 90%reducti on of
S0, in 1997, 1998, or 1999, 872.42(f)(1)(i);

G ensure that all certification tests for the required CEMS COVE are conpl eted not |ater
than the specified dates, 875. 4,

H any provision of either a Federal Consent Decree or Federal Admnistrative O der
resolving Dean Air Act violation(s) ;

|. any substantive provision of a State Judicial Oder or a State Admnistrative O der
whi ch was issued for an underlying Acid Rain violation.

The follow ng sections are the sane as in the © Tinely and Appropriate Enforcenent Response

to Significant Air Pollution Violators”, i ssued on February 7, 1992 (SV/I T&A policy):

1. PROCESSING CF SI GNFI CANT VI OLATCRS
V. T&A TI MELI NES FOR ENFORCEMENT ACTI ON
V. PENALTI ES

VI.  CONSULTATI ON AND DATA TRANSFER
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The followng ranking criteria may be used in conjunction with Appendix A to the SV/ T&A
pol i cy:

Oiteria Envi ronnent al Wi ght
Factor/ Vi ol ati on

1. Failure to have an acid rain permt 10

2. Failure to submt a conpl ete proposed 10

of fset plan or pay w thout demand, an
excess em ssions penalty

3. Failure to install, certify operate and 10
mai ntai n requi red CEMS/ COVS

4. Failure to submt electronic quarterly 5

24



reports or conplete all certification tests
for the required CEMS/ COVB by the specified
dat es

5. Failure to hold all owances as of the
transfer deadline

6. Failure to denonstrate at |east 90%
reduction of SO , for units governed by a
Phase | extension plan
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